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§3.102 Reasonable doubt.

It is the defined and consistently ap-
plied policy of the Department of Vet-
erans Affairs to administer the law
under a broad interpretation, con-
sistent, however, with the facts shown
in every case. When, after careful con-
sideration of all procurable and assem-
bled data, a reasonable doubt arises re-
garding service origin, the degree of
disability, or any other point, such
doubt will be resolved in favor of the
claimant. By reasonable doubt is
meant one which exists because of an
approximate balance of positive and
negative evidence which does not satis-
factorily prove or disprove the claim.
It is a substantial doubt and one within
the range of probability as distin-
guished from pure speculation or re-
mote possibility. It is not a means of
reconciling actual conflict or a con-
tradiction in the evidence. Mere sus-
picion or doubt as to the truth of any
statements submitted, as distinguished
from impeachment or contradiction by
evidence or known facts, is not justifi-
able basis for denying the application
of the reasonable doubt doctrine if the
entire, complete record otherwise war-
rants invoking this doctrine. The rea-
sonable doubt doctrine is also applica-
ble even in the absence of official
records, particularly if the basic inci-
dent allegedly arose under combat, or
similarly strenuous conditions, and is
consistent with the probable results of
such known hardships.

(Authority: 38 U.S.C. 501)

[60 FR 34458, Aug. 26, 1985, as amended at 66
FR 45630, Aug. 29, 2001]

§3.103 Procedural due process and ap-
pellate rights.

(a) Statement of policy. Every claim-
ant has the right to written notice of
the decision made on his or her claim,
the right to a hearing, and the right of
representation. Proceedings before VA
are ex parte in nature, and it is the ob-
ligation of VA to assist a claimant in
developing the facts pertinent to the
claim and to render a decision which
grants every benefit that can be sup-
ported in law while protecting the in-
terests of the Government. The provi-
sions of this section apply to all claims
for benefits and relief, and decisions
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thereon, within the purview of this
part 3.

(b) The right to notice—(1) General.
Claimants and their representatives
are entitled to notice of any decision
made by VA affecting the payment of
benefits or the granting of relief. Such
notice shall clearly set forth the deci-
sion made, any applicable effective
date, the reason(s) for the decision, the
right to a hearing on any issue in-
volved in the claim, the right of rep-
resentation and the right, as well as
the necessary procedures and time lim-
its, to initiate an appeal of the deci-
sion.

(2) Advance notice and opportunity for
hearing. Except as otherwise provided
in paragraph (b)(3) of this section, no
award of compensation, pension or de-
pendency and indemnity compensation
shall be terminated, reduced or other-
wise adversely affected unless the ben-
eficiary has been notified of such ad-
verse action and has been provided a
period of 60 days in which to submit
evidence for the purpose of showing
that the adverse action should not be
taken.

(3) Ezxceptions. In lieu of advance no-
tice and opportunity for a hearing, VA
will send a written notice to the bene-
ficiary or his or her fiduciary at the
same time it takes an adverse action
under the following circumstances:

(i) An adverse action based solely on
factual and unambiguous information
or statements as to income, net worth,
or dependency or marital status that
the beneficiary or his or her fiduciary
provided to VA in writing or orally
(under the procedures set forth in
§3.217(b)), with knowledge or notice
that such information would be used to
calculate benefit amounts.

(ii) An adverse action based upon the
beneficiary’s or fiduciary’s failure to
return a required eligibility
verification report.

(iii) Evidence reasonably indicates
that a beneficiary is deceased. How-
ever, in the event that VA has received
a death certificate, a terminal hospital
report verifying the death of a bene-
ficiary or a claim for VA burial bene-
fits, no notice of termination (contem-
poraneous or otherwise) will be re-
quired.
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